A NEW ERA OF DISPUTE RESOLUTION IN

THE UAE?

A new Federal Arbitration Law for the
UAE came a step closer with the recent
publication by the Ministry of Economy
of a consultation draft of the law.

This new law is intended to replace the
provisions in the UAE's Civil Procedure Code
which currently govern arbitrations conducted
under UAE procedural law.

MODEL LAW

The Federal Arbitration Law is a heavily
modified version of the UNCITRAL Model
Law, a template law drafted by the United
Nation's Committee on International Trade
Law. The Model Law has already been
adopted, in whole or with some level of
modification, in over 50 countries and its
popularity is on the rise across the globe. As a
recent example, the US State of Florida
enacted Model Law based legislation earlier
this year.

The Model Law was intended to apply
primarily to international commercial
arbitration. Whilst some countries, such as
China, still have separate arbitration
procedures for domestic and international
arbitration, many have now fused their
procedures (such as Scotland and Ireland
earlier this year) and the Federal Arbitration
Law follows this trend and provides a unified
law intended to apply to both.

The Federal Arbitration Law does however
distinguish between international and domestic
arbitrations - the default supervisory court for
arbitrations involving international trade is the
Abu Dhabi federal court of appeal, whereas for
domestic arbitrations it is the local court which
would otherwise have had jurisdiction to
resolve the dispute.

JURISDICTION

The Federal Arbitration Law follows the
Model Law in recognizing the well established
civil law doctrine of kompetenz-kompetenz,
allowing the arbitral tribunal to decide on
matters concerning its own jurisdiction. Hand
in hand with this, the Federal Arbitration Law
requires the local courts to refuse to hear a
dispute if the dispute is the subject of an
arbitration agreement and the defendant raises
an objection to the court proceedings prior to
becoming involved in the court proceedings.

ARBITRATION AGREEMENT

Arbitration agreements must be in writing, and
can be included as a document signed by the
parties or referred to in an exchange of
communications.



This is wider than some key jurisdictions, for
example under French procedural law an
arbitration agreement made before a dispute
arises is invalid if the contract to which it
relates does not contain or refer to the
arbitration agreement.

GLOBAL LAW, LOCAL PRACTICE

Some of the modifications made by the
Federal Arbitration Law to the Model Law
relate to local practice in the UAE. So for
example, there are provisions which support
the use of tribunal appointed experts and as
well as the requirement to provide originals of
documents, both of which are well established
features of the litigation landscape in the UAE.
Awards must also be deposited with the UAE
courts, along with an official Arabic

translation if the original award was not in
Arabic.

The parties to the arbitration are free to agree
their own procedures to apply to the
arbitration. Previously, parties have tried to
exploit doubts as to whether certain
requirements of the UAE Civil Procedure
Code were intended to apply to arbitration as
well as litigation.

The Federal Arbitration Law also envisages
that arbitration awards should be made within
6 months of the first arbitration session,
subject to a further extension of up to a further
6 months. If no award has been rendered in
this period, the dispute can be referred to the
local courts for resolution.

COURT ASSISTANCE OR COURT
INTERFERENCE?

One of the biggest challenges facing any
jurisdiction in introducing a new arbitration
law is to strike the right balance for the
involvement of the local courts in arbitral
proceedings.

If you give the local courts too few powers,
then errors or irregularities made by the
arbitral tribunal could go unchecked. Give
them too many powers and confidence in
arbitral proceedings as a process independent
of the courts will be eroded.

The Federal Arbitration Law gives the local
courts the usual supportive role, including
powers to assist in obtaining evidence and to
form the arbitral tribunal if the appointment
process fails. The courts can also intervene if
an arbitrator fails to carry out his job, causes
unjustifiable delay or proves to be lacking the
qualifications that the parties to the arbitration
specified. In addition, the appointment of an
arbitrator can be challenged through the courts
if there are justifiable doubts about the
arbitrator's independence or neutrality.

A party to an arbitration can ask the arbitral
tribunal to correct an error in an award, clarify
an ambiguity in the award or extend the award
to cover an issue raised in the proceedings
which the original award missed. All this is
without the involvement of the courts.

However, the Federal Arbitration Law does
not allow a party to appeal an award on a
question of law or fact, restricting applications
for annulment to certain procedural
irregularities which are challenged within 60
days of issue of the award. This signals a
determination to ensure the UAE adopts a
robust and independent arbitration culture.

ENFORCEMENT

The section on enforcement in the Federal
Arbitration Law relates only to enforcement of
awards made under the Federal Arbitration
Law. Enforcement of awards rendered in other
jurisdictions may be subject to other
international treaties which the UAE has
ratified.



These include various bilateral investment
treaties (e.g.: with Belarus and Switzerland),
the Riyadh Convention involving Arab league
countries and, most importantly because it
covers over 140 countries, the New York
Convention on the Recognition and
Enforcement of Foreign Arbitral Awards.

A NEW ERA?

The Ministry of Economy has taken a major
step forward in developing procedures which
will make the UAE an attractive forum to
conduct domestic and international
arbitrations. The consultation processes on the
Federal Arbitration Law is already generating
a healthy debate amongst arbitration
practitioners in the UAE, but it is likely that
the benefits of the new law, in whatever form
it eventually takes, will be felt for many years
to come.
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