COMMENTARY REGARDING THE
EXPLANATORY MEMORANDUM TO THE
RULER'S DECREE NO.61 OF 2009

In the latter part of 2008 and
throughout 2009 the global community
has been in the grips of an economic
crisis which has resulted in a
significant increase in the number of
cases which are being commenced in
local courts.

One strategy which has been adopted by the
Dubai Government to try and ease the strain
on its courts is to establish special judicial
committees which are granted exclusive
jurisdiction to hear and determine cases which
involve either a common issue (i.e cases
involving rent cheques which have been
dishonoured) or a common entity (i.e the
Dubai World Tribunal).

On 27 December 2009, the Dubai Government
issued Decree No. 61 of 2009 ("the Decree")
which established another special judicial
committee to hear and determine all cases
which are commenced against Amlak Finance
PJSC ("Amlak"), Tamweel PJSC

("Tamweel"), their employees and any other
person who is involved in any way whatsoever
in the financial standing of the companies
(collectively referred to as "the Companies").

The purpose of this article is to examine the
Explanatory Memorandum ("Memorandum®)
which has been published by Government of
Dubai to assist in the application of the Decree

and to highlight some of the issues which may
be pertinent to a party considering
commencing a case against the Companies.

WHAT IS THE COMMITTEE'S
JURISDICTION?

The Committee's jurisdiction is extremely
broad. Itis not only empowered to decide on
the substantive cases which may be
commenced against the Companies, but also to
make interlocutory decisions which may

include but are not limited to granting
provisional attachment orders and/or travel
bans.

The manner in which the Decree has been
drafted suggests that the Committee is
empowered to review, scrutinise and
determine any case which may be filed against
the Companies (Article 2 of the Decree).

A literal interpretation of Article 2 clearly
suggests that the Committee does not have
jurisdiction to hear cases which are
commenced by the Companies. However, the
Memorandum provides that the Committee's
jurisdiction includes the exclusive right to hear
not only the cases which are commenced
against the Companies but also any cases
which are commenced by the Companies.



In assessing whether the Committee has
jurisdiction to hear a case which has been
commenced by the Companies, consideration
is likely to be given to the intention of the
Decree as opposed to strict interpretation of its
terms and in these circumstances, the
Committee is most likely to be considered to
have jurisdiction to hear cases which are
commenced by the Companies.

The Memorandum also provides that the
Committee's jurisdiction is restricted to
civillcommercial cases and that it cannot hear
cases which involve penal sanctions.
However, Article 2 of the Decree suggests
otherwise as it provides that the Committee
has jurisdiction to review and determine any
claim, case or lawsuit that may be filed against
the Companies.

Theoretically, while the Committee may claim
that it has jurisdiction to hear cases which
have been filed against the Companies which
involve criminal/penal elements, the reality of
the situation is that it would be unlikely to do
S0.

WHAT HAPPENS TO CASES WHICH WERE
BEFORE THE DUBAI COURTS WHEN THE
DECREE CAME INTO FORCE?

The purpose of the Decree was to provide a
single forum which would hear and determine
cases which were commenced against the
Companies in a consistent and expeditious
manner. In this regard, Article 3 of the Decree
provides that the Dubai Courts (that is the
Court of First Instance, the Court of Appeal
and the Court of Cassation) are prohibited
from hearing any claims (including those
which were currently on foot at the time the
Decree came into force) and must refer all
cases to the Committee.

Although the Memorandum provides that the
Committee will take over the cases from
where the Court left off, the reality is that in
order to proceed with the case, the Committee
will have to read the memoranda and
documents which have been submitted to the
court as well as any other material which may
be relevant to the matter.

Therefore, in circumstances where a case is in
an advanced state before the courts, it is
guestionable as to whether there is any benefit
to the parties, in transferring the case to the
Committee.

WILL THE DECREE APPLY TO
ARBITRATIONS?

According to the Memorandum arbitrations
are not caught by Article 3 as it only prohibits
the Dubai Courts from hearing any cases
against the Companies.

While the Decree may not directly impact an
arbitration proceeding, problems may be
encountered when the successful party seeks
to enforce the arbitral award as the
Memorandum provides that it is the
Committee who is empowered to either
endorse or refuse to recognise an arbitral
award (pursuant to the powers granted to it
under Article 2 of the Decree) and not the
Dubai Courts.

In these circumstances, there is a risk that if
the Committee refuses to recognise the arbitral
award (a decision which is final and cannot be
appealed (Article 5 of the Decree)), that the
party who was successful in the arbitration

will be left with an award which cannot be
enforced.

FINAL THOUGHTS

While the Decree has created an exclusive
forum for dealing with cases which may be
commenced against Amlak or Tamweel and
their respective employees, it remains to be
seen as to how it will operate in practice.
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