
 

 
NEW KUWAITI PRIVATIZATION LAW 
UNDER THE MICROSCOPE 
 

On 12 may 2010, the national assembly of 
Kuwait approved the law regarding the 
privatization program (the "privatization 
law"), which completes laws no 15 of 1960 
and 7 of 2008.  

KUWAIT WITH A NEW PRIVATIZATION 
LAW DRAFTED COMPLETELY FROM 
SCRATCH 

The Privatization Law is a major step 
forward to match the rapid development of 
the economies of neighboring countries. 
Inevitably it will take some time for the 
implications of the law to be fully 
understood and for the courts to consider 
any challenges, that arise and therefore to 
provide greater clarity of its meaning. This 
uncertainty may result in an ongoing 
reluctance of the private sector to invest in 
privatized industries. 

However, for early critics who described 
the Privatization Law as "a robbery for the 
county’s wealth," the Privatization Law 
contains a number of provisions that 
protect Kuwaiti citizens. 

Below is a summary of some of the more 
significant points of the new Privatization 
Law. 

 

 

 

 

 

CONDITIONS OF PRIVATIZATION 

The Kuwaiti legislation sets out the 
conditions that must be satisfied before an 
asset can be privatized: 

�  Consumer Protection:  Privatized 
companies will be subject to regulatory 
and price control to ensure that 
privatized companies maintain 
minimum standards and do not exploit 
their prices.  

�  Ensuring the availability and 
development of modern technology.   
Privatized companies will have greater 
freedom compared to the controls 
imposed in the public sector to 
develop and exploit modern processes 
and to ensure that such developments 
are implemented for the greater good 
of the country.    

�  Ensuring the protection of the 
environment.   Freedom to operate 
will not come without an ongoing 
responsibility to society and the 
environment.     

�  Ensuring that no conflicts of 
interests arise in relation to the 
privatization process. This is 
important because potential owners of 
the privatized sector may not be 
current owners of another business 
which objectives are similar to the 
privatized sector. 

 



 

 

Furthermore, Article 3 guarantees that 
when implementing the Privatization Law 
the following principles are to be taken 
into account: 

�  The national economy is based on 
fairness and equity and the 
collaboration between the public and 
the private sector.  

�  The natural wealth is state owned 
which shall maintain and utilize it.  

�  Any utilization or investment in the 
natural wealth may only occur 
pursuant to a law that is limited in time.  

�  Any monopoly may only be allowed 
through a law that is limited in time.  

�  The public wealth is sacred and should 
be protected.  

NO TO PRIVATIZATION OF OIL AND 
GAS 

Because of the importance of oil and gas 
in the economy of Kuwait, some members 
of the National Assembly voiced their 
concerns that the Privatization Law would 
lead to the disposal of Kuwait's national 
wealth to overseas investors.  Section 4 of 
the Privatization Law addresses these 
concerns by stipulating a ban on the 
privatization of oil and gas production, oil 
refineries and health and educational 
services. This would mean the further 
parliamentary scrutiny would have to 
occur prior to any assets in the sectors 
being sold off.      

HIGHER PRIVATIZATION COUNCIL 

The Privatization Law establishes the 
Higher Privatization Council (the 
"Council") which will consist of nine 
members, headed by the Prime Minister 
together with five ministers and three 
dedicated specialized individuals.  The 
Council is required to prepare the 
regulations that govern its activities, 
procedures, resolutions and other 
committees which shall be formed after 
the issuance of the Privatization Law’s 
executive regulations.  The Council’s 
major objectives are to oversee and 
regulate the sale of public services to the 
private sector.  

The Council will have an ongoing 
obligation to report to the Council of 
Ministers every six months advising it of 
the performance of companies established 
in accordance with the Privatization Law. 

The Technical Staff of the Privatization 
Program (the "Staff") is another body 
under the supervision of the president of 
the Council.  The Staff will provide initial 
studies regarding the public projects 
subject to privatization and assist in the 
smooth transfer of operations from the 
public to the private sector in conjunction 
with the Council.  

None of the Council members, ministers, 
members of the National Assembly or any 
of their relatives are allowed to have any 
interest in the privatization procedures, in 
particular the shares offered through 
public auction. Therefore these classes of 
citizens will not be able to either be 
appointed to the board of directors or own 
5% or more of the privatized company.   

PRIVATIZATION PROCEDURES 

The Privatization Law stipulates that at 
least two firms (one of which shall meet 
international standards) which specialize 
in evaluating assets and liabilities will be 
instructed to provide a valuation of assets 
and liabilities proposed to be privatized. 
Within two years of the approval of the 
evaluation, a Kuwaiti Shareholding 
Company ("KSC") will be established for 
the purposes of owning the privatized 
assets and liabilities. The capital of the 
KSC shall be divided into shares 
distributed as follows: 

�  35% shall be sold in public auction.  
The participants of this auction shall 
be locally listed companies and other 
companies that are approved by the 
Council.     

�  20% shall be allocated to 
governmental bodies as defined by the 
Council. These bodies may relinquish 
their rights to purchase the shares or 
parts thereof by offering them in public 
auction as in (i) above.  

 

 



 

 

�  5% shall be allocated to Kuwaiti 
employees who were employed in the 
relevant entity. These shares shall be 
locked up for a period of five years.  

�  40% shall be reserved for the Kuwaiti 
public through a public offering. These 
shares shall be locked up for a period 
of five years and shall be registered 
under the names of the buyers without 
any additional fees, premiums or 
interests.  

�  Any unpaid shares shall be returned to 
the government which shall sell them 
and transfer their ownership to the 
KSC.  

The Council may, as an alternative to 
establishing a KSC, transfer the 
ownership of a public asset into an 
established shareholding company which 
shares are entirely owned by the state. 
The Council in this case will assume the 
roles of the board of directors and 
constitutional, ordinary and extra-ordinary 
general assemblies.  The Council shall 
proceed with the same privatization 
procedures within three years from the 
date of establishing the company.   

THE GOLDEN SHARE 

The government shall own a golden share 
in the KSC which will grant it both the 
voting and veto rights for the purpose of 
objecting to the resolutions taken by the 
KSC’s board and general assembly. The 
Council will determine the voting rights of 
the golden share and to whom it shall 
vest. The rights will be embedded in the 
KSC’s articles and bylaws and may only 
be amended with the Council’s approval.  

PROTECTION OF KUWAITI 
MANPOWER 

The law also provides for the protection of 
employees working in the relevant sector 
prior to being privatized. This is part of the 
response to those critics who claimed that  
the Privatization Law would be damaging 
to Kuwaiti nationals. Indeed, Kuwaiti 
employees are given the option to transfer 
to the KSC which will have to abide by the 
following requirements: 

�  The employees’ contracts duration 
with the KSC may not be for less than 
five years, unless the employee asks 
for a reduced period.  

�  The employees shall enjoy the same 
salaries and benefits they were 
entitled to before their transfer 
occurred.  

�  The employee’s salary and benefits 
may not be amended in the event the 
employment term extends beyond the 
initial five year period.  

�  An additional period of three years will 
be added to the employment period for 
the purposes of the social security law, 
but these years will not be added to 
end of service indemnities.  

�  In the event that a Kuwaiti employee 
chooses not to transfer to the KSC, the 
state is obliged to create a new 
government job for him with at least 
the same salary and benefits.   

�  The Council will determine the 
minimum percentage of Kuwaiti 
employees as well as their minimum 
salaries, provided that these may not 
be lower than those existing in the 
public project.  

�  While it is encouraging that the 
government is looking to protect 
Kuwaiti employees, the same 
protections are not afforded to all 
workers. It should also be noted that 
these protections will also ensure that 
it will be harder to achieve cost 
savings within the relevant industry.  

EXECUTIVE REGULATIONS TO 
FOLLOW IN SIX MONTHS 

The executive regulations are due to be 
published within 6 months.  These are 
keenly awaited as they will address many 
of the fine details of the implementation of 
the law and how it will work in practice. 
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PENALTIES 

The Privatization Law discusses the 
penalties which may be imposed in the 
event of any violation of its provisions.  
According to Section 23, if the KSC is in 
breach of its obligations under the law, the 
executive regulations or any of the 
subsequent resolutions, the Council has a 
right to investigate the matter. 
Discretionary penalties may be imposed 
ranging from a warning to the dissolution 
of the KSC's board of directors.  The 
KSC's chairman, directors and their 
assistants may also be personally liable in 
relation to any intentional breach of the 
provisions of the Privatization Law.  

CONFIDENTIALITY   

No KSC director, officer or employee may 
disclose any information regarding its 
activities for a period of five years after 
such director, officer or employee have left 
the KSC, unless provided otherwise 
according to the applicable laws.  
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